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AIDS in the Classroom: Room for Reason
Amidst Paranoia
Although this court certainly empathizes with the fears
and concerns of parents for the health and welfare of their children within the school setting, at the same time it is duty bound
to objectively evaluate the issue . . according to the evidence
.. . and not be influenced by unsubstantiated fears of
catastrophe.'

I. Introduction
In public schools across the country, society is forcing children
with AIDS to wear the "scarlet letter" 2 of the twentieth century
classroom. A four year old victim in California was suspended from
kindergarten for biting a classmate six days after his parents won a
ten month battle to admit him to school.' In Indiana, a teenage boy
receives his lessons from a telephone-computer terminal in his bed-

room, 4 while in Florida, triplets are instructed in a private room
rented by the school district.' Parents and their children march in
protest outside of schools wearing signs that declare: "NO CHILDREN WITH AIDS IN ANY OF '7 OUR GRADES," and
"DON'T GAMBLE WITH MY LIFE."

The law compels school officials to provide a safe, healthy learning environment. 8 In the face of an incurable, inevitably fatal, infectious disease, many school district officials believe they are legally
and morally obligated to exclude a child with AIDS from school.
I. District 27 Comm. School Bd. v. Bd. of Educ. of City of New York, 130 Misc.2d 398,
413, 502 N.Y.S.2d 325, 335 (N.Y. Sup. Ct. 1986) (upholding policy of health commissioner
under which all children with AIDS would not be automatically excluded from municipal
public schools but instead the infected students would be reviewed on a case by case basis),
2. Church, Allen, & Stiehm, New Scarlet Letter. PediatricAIDS, 77 PEDIATRICS 423
(March, 1986) [hereinafter Church].
3. D. Rather, CBS Television News Documentary, AIDS Hits Home 8:00 P.M. (Oct.
22, 1986) (transcript on file in DICKINSON LAW REVIEW Office).
4. Silas. Is School For All, 71 A.B.A. J. 18 (Nov. 1985) [hereinafter Silas].
5. Id. at 18.
6. Id. at 19.
7. Freedman, Wrong Without Remedy, 72 A.B.A. J. 36 (June, 1986) [hereinafter
Freedman].
8. This duty is imposed on school officials through State Communicable Disease Laws.
See generally PA. STAT. ANN. tit. 71, § 541 (Purdon 1986), 28 PA. ADMIN. CODE § 23.8123.87 (1983), also N.Y. PUBLIC HEALTH LAW § 2164 (Consol. 1976), N.Y. EDUCATION LAW
§ 906 (Consol. 1976).
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Without exception, these districts have provided alternate means of
education to the infected students, usually through computerized
tutoring or private instruction in the home.
Although public education is not a fundamental right granted
by the United States Constitution,9 once a state chooses to provide
public education, the state must grant this right to all students on
equal terms. 10 While the denial of entrance to the classroom is not
the equivalent of a denial of the right to education, 1 the legal system recognizes the benefits a child derives from the socialization process in a class of his peers 2 and the classroom's impact upon the
social and psychological well being of the child. 3
As the number of pediatric AIDS cases increases, public school
officials will be compelled to develop policies for the education of
students afflicted by the disease. Since the implementation of such
policies is certain, controversy is inevitable, and the parties to these
disputes will necessarily turn to the courts for resolution.
This Comment explores the possible causes of action arising
from the exclusion of a child with AIDS from school, particularly
with reference to the protections afforded by section 504 of the Rehabilitation Act, 14 the Equal Protection clause of the fourteenth
amendment,' 5 and the Education for All Handicapped Children's
Act.' In conclusion, a discussion of the policy guidelines established
by the Center for Disease Control is followed by criticisms and suggestions in light of the previously discussed legal principles.
II.

Acquired Immune Deficiency Syndrome

A.

The Disease
Acquired immune deficiency syndrome

7

(AIDS) is a new' 8 and

9. San Antonio Independent School Dist. v. Rodriquez, 411 U.S. I, 35 (1973).
10. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).
II. Johnpoll v. Elias, 513 F. Supp. 430, 432 (E.D.N.Y. 1980).
12. Hairston v. Drosick, 423 F. Supp. 180, 183 (S.D.W.Va. 1976).
13. Plyler v. Doe, 457 U.S. 202, 222 (1982).
14. 29 U.S.C. § 794 (1973).
15. "[Nlor shall any State . . .deny to any person within its jurisdiction the equal
protection of the laws." U.S. CONST. amend. XIV § I.
16. 20 U.S.C. § 1400 (1975).
17. "Anyone who has the least ability to look into the future can already see the potential for this disease being much worse than anything mankind has seen before." Clark, Gosnell, Witherspoon, Hager, Coppola, AIDS, NEWSWEEK, August 12, 1985 at 20 [hereinafter
Clark].
18. The first cases of acquired immune deficiency syndrome (AIDS) were reported in
mid-1981. Curran, Morgan, Hardy, Jaffee, Darrow, Dowdle, The Epidemiology of AIDS:
Current Status and Future Prospects, 229 SCIENCE 1352 (Sept. 1985) [hereinafter Curran].
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incurable epidemic disorder characterized by a severe depression of
cellular immunity.19 AIDS has been identified in the United States
for almost six years and has "grown from a clinical oddity to a virtual epidemic, half of whose victims already have died and the vast
majority of whom will be dead within six years of their seeking medical attention."20 Despite the commendable efforts of the research
community, medical science has not yet been able to devise a drug or
vaccine to prevent development of the disease.
Medical researchers have determined that the communicable
agent of AIDS is a retrovirus known as HTLV-III/LAV 1 which in-

hibits the body's disease fighting mechanisms by infecting white
blood cells called T-lymphocytes. T-lymphocytes have several different subpopulations, including helper T-cells (T4 cells) which play a

major role in defending the body against infection and suppressor Tcells (T8 cells) which inhibit the immune system from functioning

normally. In a healthy individual the normal ratio of T4 to T8 cells
is 2:1.12 HTLV III/LAV, however, selectively infects the T4 helper
cells leaving the suppressor cells unaffected. 23 Specifically, the virus
enters the helper cell and incorporates itself into the genetic material
within the nucleus. When the cell is activated, as occurs in the presence of an infection, the virus reproduces itself, killing the cell and
spilling new virus into the system. This process results in the premature death of the infection fighting cells, while the immuno sup-

pressing cells survive.24 Consequently, the immune system is suppressed to a ratio of less than one T4 to two T8 cells, exposing the

individual to a variety of opportunistic infections.2
19. Epidemiologists believe that the AIDS virus originated in Central Africa. A leading
theory holds that it was harbored by monkeys and then spread to humans in rural areas. From
there, it spread to the Caribbean and was picked up by American homosexuals vacationing in
Haiti. Curran, supra note 18, at 23.
20. Thier, Preface to INST. OF MEDICINE. NAT'L ACADEMY OF SCIENCES, MOBILIZING
AGAINST AIDS: THE UNFINISHED STORY OF A VIRUS at vii (1986) [hereinafter Thier].
21. Two individuals are acknowledged as the discoverers of the AIDS virus. Robert C.
Gallo, M.D., Chief, Tumor Cell Biology Laboratory, National Cancer Institute, is the American discoverer of the AIDS virus and Luc Montagnier, M.D., Pasteur Institute, Paris, was the
first person to isolate the virus associated with AIDS victims. Gallo named the virus human Tcell leukemia virus IIIand Montagnier named it lymphadenopathy-associated virus, thus the
virus became recognized as HTLV-III/LAV. Price, AIDS, the Schools, and Policy Issues, 56
J. OF SCHOOL HEALTH 137 (April 1986) [hereinafter Price].
22. T-4 helper cells spot infectious agents and act like a radar system alerting other
immune (infection fighting) cells. When the T-8 suppressor cells determine that the invasion is
over, they halt the summons of the infection fighters and restore the body's equilibrium. T-8
cells act as an on-off switch for the immune response. Breen, AIDS, An Acquired Community
Problem, 32 MED. TRIAL TECH. Q. 249, 255 (1986) [hereinafter Breen].
23. Price, supra note 21, at 137.
24. Clark, supra note 17, at 22.
25. Because AIDS destroys the body's infection fighting capabilities, victims of the dis-
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Of great concern to the medical community and public alike is
the issue of communicability of the AIDS virus. HTLV-III/LAV
has been identified in blood, semen, vaginal secretions, saliva, tears,
sweat, urine, breast milk, cerebrospinal fluid and several body tissues. 6 While the presence of the virus in such a wide variety of body
fluids suggests a severe risk of infection through casual contact, current data indicates the contrary. Evidence reveals that non-sexual
household contact with infectious persons, including casual kissing
and the sharing of eating utensils, is not a significant route of infection.27 HTLV-III/LAV does not penetrate the skin, the mucous
membrane of the digestive tract or the cells lining the respiratory
tract, thus the disease can not be spread through behavior such as a
sneeze, handshake or by the eating of food prepared by someone
with AIDS. In addition HTLV-III/LAV is relatively sensitive and
therefore is inactivated by moderate heat, household bleach or standard solutions of common disinfectants.2
The transmission of AIDS "probably requires percutaneous inoculation of infected material or direct contact of blood or blood contaminated secretions with mucosal surfaces." 9 AIDS is presently believed to be transmitted primarily through sexual intercourse,
transfusions of contaminated blood or blood products, unsterilized
hypodermic needles and contact between infected mothers and their
children either before or just after birth.3 0 It is of critical importance
to note, however, that although at the present time the scientific data
ease are very vulnerable to any infectious agent in the environment. The most common of these
opportunistic infections in AIDS patients is Pneumocystis carinii pneumonia, a parasitic infection previously observed only in patients receiving immunosuppressive drugs. The most predominant malignancy occurring in AIDS patients is Kaposi's sarcoma, a cancer or tumor of
the blood vessel walls. Other common opportunistic infections include Cytomegalo virus
(member of herpes virus group), Candida albicans (a yeast-like fungus), Toxoplasma gondii
(inflammation of the brain), Cryptosporidium (protozoan causing severe diarrhea), Myco bacterium avium-intra cellulare (bacteria resistant to conventional antibiotics), and Tuberculosis
(researchers believe that the AIDS epidemic may be causing a resurgence of TB in the United
States). Thier, supra note 20.
26. Scientists have isolated the AIDS virus in such body tissue as brain, bone marrow,
lymph nodes, spleen and skin. Johnson, AIDS: Acquired Immune Deficiency Syndrome,

IB83162

CONGRESSIONAL RESEARCH ISSUE BRIEF

2, (Aug. 1986) [hereinafter Johnson].

27. There is at least one seemingly valid case of AIDS acquired through casual kissing.
The case concerned an elderly couple whose sole sexual contact was kissing. The husband was
sexually impotent after abdominal aortic surgery, and contracted AIDS from a surgical transfusion. His wife, who had no other known risk factor, is HTLV-1I1 viraemic. Voeller, AIDS
Transmission and Saliva, THE LANCET 1099, 1100 (May 1986).
28. The AIDS virus appears to be inactivated by exposure to 158 degrees F for 10 minutes or a solution of one part household bleach to ten parts water. Thier, supra note 20, at 10.
29. Moser, The Acquired Immunodeficiency Syndrome, 252 J.A.M.A. 2037, 2042 (Oct.
1984) [hereinafter Moser].
30. Thier, supra note 20, at II.
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illustrates a low risk of infection through casual contact, the dy-

namic nature of knowledge in this area renders definite conclusions
impossible and most researchers in the field will readily admit that
the mechanisms of HTLV-III/LAV virus transmission are far from
completely understood.31
Since the Center for Disease' Control (CDC) in Atlanta began
recording incidents of AIDS in 1981, over 24,000 cases have been
identified in the United States, with over 13,000 of these cases resulting in death. 2 With approximately 1,000 new cases reported
each month, the CDC predicts the number of cases by 1987 will be
almost two times those reported by the beginning of 1986. as Indications that the disease may have an incubation period of up to seven

years or longer, and that exposure to AIDS is widespread, suggest
34

that the incidence of new cases could reach staggering numbers.
Based on observance of those afflicted since 1980, researchers

have categorized the people who are at greatest risk for contracting
31. C. Cooper, Office of Legal Counsel, U.S. Dep't. of Justice, Memorandum for Dep't.
of Health and Human Services, Application of Section 504 of the Rehabilitation Act to Persons with AIDS, AIDS-Related Complex, or Infection with the AIDS Virus, p. 9 (June 20,
1986) [hereinafter Cooper] (The Dep't. of Justice is responsible for managing the application
of section 504 by executive agencies). See generally Exec. Order No. 12250 § 1-201(c), 3
C.F.R. 298 (1981), reprinted in 42 U.S.C. 2000d-l note.
32. Johnson, supra at Appendix Table I.
U.S. AIDS CASE MORTALITY RATE
Year of
Diagnosis

Number of
Cases

Number of
Deaths

% AIDS Case
Mortality Rate

77

62

1981
1982
1983
1984
1985
1986

260
998
2,755
5,504
9,178
5,239

228
778
2,168
4,042
4,648
1,346

88
78
79
73
5I
26

Totals

24,011

13,272

55

*

Table contains 76 cases diagnosed prior to 1981. Of these 76 cases, 62 are known to have
died.
33. NATIONAL SCHOOL BOARDS ASSOCIATION, AIDS and the Public Schools 10 (1986)
[hereinafter N.S.B.A.J.
34. PROJECTED CASES OF AIDS IN THE UNITED STATES (numbers refer only to full
blown cases of AIDS and do not include other manifestations of infection such as AIDS Related Complex):
*
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the disease into six groups. 35 As of April 1986, 73% of the reported
cases of AIDS were in homosexual or bisexual men and 17% of the

cases involved intravenous drug users. Other individuals at great risk
are persons who receive blood transfusions, persons with Hemophiliac Coagulation Disorder, persons who engage in heterosexual activ-

ity with a member of one of the above risk groups 36 and children
born to mothers who are at risk.37 The rapid development and implementation of sensitive assays for HTLV-III/LAV antibodies permits
screening of donated blood and plasma,38 and consequently the incidence of transmission through blood transfusion should decrease.
Another suggested means of controlling the spread of the disease is
the implementation of AIDS education programs encouraging safe
sexual practices and explaining the risks associated with intravenous
drug use.
Category
Cases diagnosed
Cumulative cases at
start of year
Diagnosed during year
Cumulative cases
at end of year
Alive at start of year
Alive at any time
during year
Deaths
Cumulative deaths at
start of year
Deaths during year
Cumulative deaths
at end of year
Infections
Persons with HTLV-III/
LAV infection

1986

1991

1991 range

19,000

196,000

155,000 to 219,000

16,000
35,000

74,000
270,000

46,000 to 92,000
201,000 to 311,000

10,000
26,000

71,000
145,000

50,000 to 83,000
96,000 to 174,000

9,000

125,000

105,000 to 137,000

9,000
18,000

54,000
179,000

36,000 to 64,000
141,000 to 201,000

I million1.5 million
(estimate)
Public Health Services, Coolfont Report: a PHS Plan for Prevention and Control of AIDS
and the AIDS Virus, 101 Public Health Reports 341, 343 (July-Aug. 1986) [hereinafter
Coolfont].
35. N.S.B.A., supra note 33, at 10.
36. Patient Groups: Reported Adult Cases of AIDS 1981-April 1986
Homosexual-Bisexual Men - 73% Heterosexual Contact - 1%
IV Drug Users - 17% Transfusion Associated - 2%
Hemophiliac Coagulation Disorder - 1% Unknown - 6%
Thier, supra note 20, at 3.
37. N.S.B.A., supra note 35, at 12.
38. The ability of researchers at the National Cancer Institute to grow HTLV-III/LAV
provided large quantities of the virus which could be used to develop an antibody test. "This
test, an Enzyme Linked Immunosorbent Assay (ELISA) reactive to whole disrupted virus,
enabled researchers to probe the populations at risk and develop concepts of the spectrum of
infection with HTVL-III/LAV." Cassens, AIDS update: HTLV-Ill/LAV Infection, PENNSYLVANIA MEDICINE 24 (1986) [hereinafter Cassens].
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The use of the antibody screening test in combination with evaluation of the clinical disease has permitted scientists to devise a
three-tiered division of people affected by HTLV-III/LAV. The
largest group, which numbers over 1.5 million, is comprised of individuals who test positive for the presence of antibody yet remain virtually symptomless. These people are not reportable as having AIDS
and are characterized as viral carriers. Because of the threat of
transmitting the virus through their blood, members of this group
must be counseled to avoid the donation of blood, semen or bodily
organs, and to guard against the transmission of blood or semen
through sexual activity.3 9
The second group of HTLV-III/LAV affected individuals is
those infected with the virus who display lesser infections or blood
abnormalities. Members of this group are classified as having AIDS
Related Complex (ARC)4 and display such symptoms as swollen
glands, extreme fatigue, weight loss, fever, chronic diarrhea and fungal infections in the mouth. Limited data suggests an estimated
200,000-300,000 cases of ARC existed as of January 1986. 41 Early
studies showed that from 6 to 20% of ARC cases eventually develop
the full-blown syndrome, and more recent data suggests that the frequency may be even higher.4 2
The final category of infected individuals is people defined as
having the disease AIDS. These individuals are the most severely ill
and exhibit extreme symptoms of opportunistic infections with no
known cause for immune impairment except the presence of the
AIDS virus. Once diagnosed, over 85% of these patients will be dead
in two years.4 3
B. AIDS in Children
For the purpose of epidemiologic surveillance, the Center for
Disease Control defines a case of pediatric AIDS as "[a] child who
has had a reliably diagnosed disease at least moderately indicative of
underlying cellular immunodeficiency, and no known cause of underlying cellular immunodeficiency or any other reduced resistance re39. Id. at 24.
40. Thier, supra note 20, at 19.
41. Cassens, supra note 38, at 24.
42. Thier, supra note 20, at 52. "Among one group of homosexual men with [ARC]
followed by researchers at Mount Sinai School of Medicine in New York City, 8 of 42 patients
(19%) converted to AIDS within 30 months, and 12 of 42 patients (29%) converted within 4
years." Id.
43. Cassens, supra note 38, at 25.
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ported to be associated with that disease.""" Between June 1, 1981
and January 13, 1986, health officials in the United States notified
the CDC of 231 patients under the age of thirteen who met the surveillance definition. Of the 231 children afflicted, 59% already have
died. These cases came from 23 states, the District of Columbia and
Puerto Rico, with 75% from New York, Florida, New Jersey and
California. " Because the disease must be in its full-blown stage,
with the patient suffering severe symptoms of opportunistic infection
before meeting the definition for national reporting, many children
with ARC or HTLV-III/LAV antibody go unreported and thus the
CDC representation of pediatric HTLV-II1/LAV infection is grossly
underestimated.
Most of the AIDS victims under thirteen acquire the disease
through perinatal" transmission from a mother who is the sexual
partner of an adult with AIDS, or an intravenous drug user.4 Children born to high risk mothers are very small at birth and usually
begin to exhibit symptoms within the first six months of life. Common clinical features include failure to thrive, persistent mouth infections, chronic diarrhea, lymphadenopathy and parotitis 8
Diagnosis of the disease in young children is more difficult than
in adults as its initial symptoms often resemble those in hereditary
immune disorders. Early recognition in infants is essential because of
their high vulnerability, yet recognition is often complicated because
infants usually do not experience the opportunistic infections common to adults until much later in their illness.4 9 Very few infants
44.

Specific conditions that must be excluded in a child are:

I. Primary immunodeficiency diseases - severe combined immunodeficiency,
DiGeorge syndrome, Wiskott-Aldrich syndrome, ataxiatelangiectasia, graft versus host disease, neutropenia, neutrophil function abnormality, agammaglobulinemia, or hypogammaglobulinemia with raised IgM.
2. Secondary immunodeficiency associated with immunosuppressive therapy,
lymphoreticular malignancy, or starvation.
CENTERS FOR DISEASE CONTROL, Education and Foster Care of Children Infected with
Human T-Lymphotropic Virus Type IlI/Lymphadenopathy-Associated Virus, 34 MORBIDITY
& MORTALITY WEEKLY REP. 517, 518 (Aug. 30, 1985) [hereinafter Education and Foster
Care].
45. CENTERS FOR DISEASE CONTROL, Update: Acquired Immunodeficiency Syndrome U.S., 35 MORBIDITY & MORTALITY WEEKLY REP. 17, 19 (Jan. 17, 1986) [hereinafter
Update].
46. Perinatal is defined as pertaining to or occurring in the period shortly before and
after birth, in medical statistics generally considered to begin with completion of twenty-eight
weeks of gestation and variously defined as ending one to four weeks after birth. DORLAND'S
MEDICAL DICTIONARY 1163 (25th ed. 1974).
47. N.S.B.A., supra note 33, at 13.
48. Church, supra note 2. at 433.
49. Thier, supra note 20, at 56.
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born with the disease live beyond two or three years. Because eighty
percent of the cases reported in children under thirteen involve children less than three years old, almost none of these children will
survive to public school age.5"
The group more inclined to be at issue in the nation's classrooms is the group of 92 CDC reported cases in 13-19 year olds.
Unlike the pediatric cases, these adolescents usually acquire the disease in the same manner as the majority of adult patients, through
sexual contact. The remaining cases are in hemophiliacs, intravenous
drug users, and recipients of blood transfusions with a small percentage of those whose source of infection remains unidentifiable. 51
When analyzing the AIDS cases reported to the CDC, one
could easily conclude that very few will ever reach the classroom.
These figures, however, are misleading because they fail to indicate
the number of school age children who are HTLV-III/LAV infected
yet have not developed symptoms, namely the asymptomatic carriers, and also those with ARC. Moreover, medical researchers believe
that there are decidedly more children with ARC than there are
children with AIDS, and probably more children who are asymptomatic carriers than either of the two other categories. Consequently,
the magnitude of AIDS in the public schools, capable of transmission yet still undetected, is unknown at the present time.
One fact remains certain; as these unknown carriers are identified within classrooms across the country, policies of exclusion will
be born out of fear. Children affected by these policies will undoubtedly look to the courts for assistance, seeking protection under already existing law.
III.
A.

Legal Remedies Available
Section 504 of the Rehabilitation Act
The most likely cause of action to arise from the exclusion of a

50. N.S.B.A., supra note 33, at 14. "Dr. Cooper, the pediatrician from St. LukesRoosevelt Hospital Center in New York City, told the NSBA forum that 'many' infants born
with AIDS 'do not become a problem in terms of management for day care or schools because
they don't survive to that period.'' Id.
51. N.S.B.A., supra note 33, at 13. As of June 23, 1986, CDC reports on AIDS in
children ages 13-19 indicated that among the 92 cases reported:
48-52% acquired the virus through sexual contact;
19-21% acquired the virus through a contaminated blood clotting product;
8-9% acquired the virus through intravenous drug use;
5% acquired the virus through a blood transfusion;
12-13% acquired the virus through other or unknown means.
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student with AIDS is a claim of discrimination under section 504 of
the Rehabilitation Act of 1973. In general, the Act forbids discrimination against handicapped individuals in activities that are federally
funded. The statute declares in pertinent part as follows: "No otherwise qualified handicapped individual in the United States . . . shall
solely by reason of his handicap, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal Financial Assistance ....
"
1. Application of Section 504 to Students with Infectious Diseases.-Because the question of excluding children with AIDS from
school has only recently stimulated litigation, very few cases have
reached the courts for final disposition. As a result, the few courts
that have addressed the issue looked to federal appellate decisions
regarding other infectious diseases. By first examining the rationale
employed in these cases, one can then observe its application in the
resolution of the AIDS issue.
The leading case applying section 504 to students afflicted with
an infectious disease is New York State Association for Retarded
Children v. Carey.53 This case concerned a challenge to the city
board of education's decision to exclude certain mentally retarded
children because they were carriers of hepatitis B, commonly known
as serum hepatitis.54
Most of the children involved in the case were formerly residents of Willowbrook Developmental Center, a state facility for the
mentally retarded. Pursuant to a consent decree from a prior law
suit in May 1976, some one thousand residents of Willowbrook were
placed with families or group homes in efforts to "ready each resident for life in the community at large."5 5 A number of these residents were then enrolled in special education programs within the
public schools. Approximately forty of those enrolled were carriers of
52. Rehabilitation Act § 504, 29 U.S.C. § 794 (1973). See also N.Y. State Ass'n. For
Retarded Children v. Carey, 466 F. Supp. 487, 501 (E.D.N.Y. 1979).
53. N.Y. State Ass'n For Retarded Children v. Carey, 612 F.2d 644 (2d Cir. 1979).
54. Hepatitis B in its active stage is characterized by symptoms ranging from a low
grade fever to inflammation of the liver. Carriers are those persons who have Hepatitis B
antigen in their blood but do not display any visible symptoms. Transmission occurs primarily
through parenteral, or blood-to-blood contact. Although the virus has been found in saliva, the
extent to which contact with infected saliva results in transmission is not yet known. Id. at
647.
Hepatitis B virus and HTLV-III/LAV are similar in that both are transmitted through
the blood of infected carriers, many of whom exhibit no outward manifestations of the disease.
Research has shown, however, that the Hepatitis B virus is more easily transmitted than the
AIDS virus. N.S.B.A., supra note 33, at 27.
55. 612 F.2d at 646.
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hepatitis B.
In September 1977, a case of hepatitis B was reported in one of
the city's elementary schools." As a result, the city's Department of
Health implemented a study of all children known to be carriers.
Although the department's recommendation was simply to form isolated classrooms of mentally retarded children who were carriers
within each of the schools they attended, the Board of Education
devised its own policy, and it informed parents that the carrier children would be completely excluded from school until appropriate arrangements could be made.
The Commissioner of the Office of Mental Retardation and Developmental Disabilities brought an action in the district court 57 to
enjoin the exclusion of the infected children. The district court
granted the injunction stating that the Board's policy violated section
504 of the Rehabilitation Act.58
In response to the injunction the Board revised its plan. The
revised plan placed the forty-eight retarded children identified as
carriers of the disease in nine classes, with at least one class located
in each of the five boroughs of New York City. In addition, the plan
placed each student in an educational setting appropriate for his or
her individual needs and gave the parents the right to appeal their
child's placement to a Board-devised committee. The Board then
moved for a declaratory judgment to test the legality of the new
plan, which the court again struck down as being in violation of the
Rehabilitation Act. The Board then appealed the decision to the
Court of Appeals for the Second Circuit.
The first issue the court of appeals addressed, and one that is
very relevant to the situation of board-developed AIDS policies, was
the standard a federal court should use when reviewing a school
board's plan. The plaintiffs in Carey argued that the challenged
board policy could only be upheld if its validity was established by
evidence in court and found persuasive by the trier of act.59 The
Board, however, argued that judicial review should be limited to de56. The case of hepatitis that stimulated the study of carrier children was ultimately
diagnosed as hepatitis A, a separate and distinctly different disease than hepatitis B. Id. at 647
n.2.
57. N.Y. State Ass'n. For Retarded Children v. Carey, 466 F. Supp. 487 (E.D.N.Y.
1979).
58. The district court also held that the proposed plan, which separated those children
who were carriers from those who were not, violated the infected children's rights under the
Education of the Handicapped Act, § 615(e) as amended 20 U.S.C.A. § 1415(e); 28 U.S.C.A.
§ 1343(3); and the fourteenth amendment, U.S. CONST. amend. XIV § 1. These holdings are
discussed in some detail later in this Comment.
59. 612 F.2d at 648.
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ciding if the plan was reasonable.60
In determining the degree of deference a federal court must
give to the factual findings of administrative agencies, the court
weighed the interest of the state6 in exercising its police powers to
protect the health, welfare and safety of its citizens62 against the
judicial interest of ensuring that constitutional and legal standards
are followed by the state.6 The court concluded that the proper
standard of review must be derived from the constitutional or statutory provision at issue. Because the primary statutory provision at
issue was section 504 of the Rehabilitation Act, the court determined
its standard of review on the basis of that Act.
The court began by recognizing that section 504 was intended
to be within the realm of discrimination law.6 ' As a general rule, in
the face of a plaintiff's prima facie showing of discrimination, the
defendant has the burden of rebutting an inference of illegality."
Thus, the court held that because the Board was defending a discrimination claim, they were required to come forward with evidence
to rebut the plaintiffs' claim. Summarily, the court held that deference to a state agency's fact finding in a section 504 claim was
inappropriate.
In reviewing the evidence presented at the district court, the
court of appeals noted the lack of proof in support of the Board's
claim that the children as carriers of hepatitis B were health
hazards. 66 The Board failed to show that activities which occur in
60. The Board argued that the court should apply a rational basis test in reviewing the
validity of the exclusionary proposal: "What this means in essence is that the only showing
that the Board would have to make is that there is a substantial basis in the administrative
record for concluding that a problem exists, and that the proposed plan is rationally related to
the problem." Id.
61. The Board's decision to isolate a group of children to guard others from infection
was considered an exercise of the state's police power. Id.
62. "The Constitutional justification for the State's police powers derives from Article I,
section 8, which as interpreted enables the State to enact and enforce laws to protect and
promote the health, safety, morals, order, peace and comfort, and general welfare." Parry,
Aids as a Handicapping Condition, 9 M.P.D.L.R. 402, 403 (Nov.-Dec. 1985).
63. "To permit the factual determinations of these agencies to go unchallenged may be
to neglect this task, for the facts will often be dispositive, and the question of compliance with
prevailing legal standards will often be determined by the manner in which the agency has
found these facts." 612 F.2d at 648.
64. In support of this claim the court cited the Civil Rights Act of 1964, Title VI, 42
U.S.C. § 2000d (1976) and the following: "No person in the United States shall, on the ground
of race, color, or national origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving Federal financial
assistance." Title VII, 42 U.S.C. § 2000e-2 (1976).
65. See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Wade v. Mississippi
Co-op Extension Serv., 528 F.2d 508 (5th Cir. 1976).
66. In reviewing the evidence of transmissability the district court stated:
We dispute the Board's conclusion that the integration of hepatitis B carri-
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the classroom posed any significant risk of disease transmission. The
court held that the Board failed to make even a substantial showing
that their plan was justified while the plaintiffs presented considerable evidence about the detrimental effects of isolating the carrier
children. 7 Thus, the district court's rejection of the Board's plan was
affirmed.
The court in Carey based its threshold section 504 decision on
the premise that only the mentally handicapped children who were
carriers of hepatitis B were isolated, thus they were excluded from a
federally funded activity solely by reason of their handicap. Al-

though the court did not hold that the infectious condition constituted a handicap in itself, the decision still serves as an example of
section 504 cases relating to AIDS because the court addressed the

issue of the virus carrier's risk to other students."
In Carey, the court appeared to apply a balancing test of the

state's interest in policing health and welfare through its local school
boards against the damage inflicted upon the children through discrimination. Unfortunately, the court refused to establish the precise
level of scrutiny appropriate in a section 504 claim 9 and instead it
concluded that the Board had "failed to make at least some substantial showing" that its plan was justified. The court suggested that at
some point in the future, if medical science produces evidence in supers in special education classes within the public schools poses a significant
health risk, and we believe that the Board may once again have overreacted in
its efforts to prevent spread of the virus. The medical evidence upon which the
proposal is based is sparse and fails to demonstrate any causal relationship between the classroom setting and transmission of the virus . . . . We consider
highly significant the inability of the Board to offer any evidence of even one
instance of actual transmission of the virus within the classroom setting, despite
the fact that many of these carrier children have been attending public schools
for several years.
466 F. Supp. at 499.
67.
Movement to new surroundings, disturbance of programs and relationships
between and among students, teachers, and other staff, and the potentially devastating impact of the stigma caused by isolating these children as hepatitis B
carriers may traumatize them and impair the continuity of their learning process, resulting in some cases in actual regression in personal and educational
development.
466 F. Supp. at 495.
68. N.S.B.A., supra note 33 at 27.
69.
We need not determine in this case the precise level of scrutiny that may be
appropriate for the variety of contexts in which claims under Section 504 will
arise. Having concluded that the Board is obliged to make at least some substantial showing in court that its plan is justified, we find no error in the District
Court's decision that the Board completely failed to prove its case.
612 F.2d at 650.
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port of the exclusion plan, the Board could very likely make a "substantial showing."
Application of this "substantial showing" test to a school policy
excluding HTLV-III/LAV infected children yields a result similar
to that in Carey. Like the Board in Carey, the officials defending
their AIDS exclusion policy from a section 504 claim would be required to present evidence to rebut the presumption of illegality.
This evidence would have to constitute a "substantial showing" that
the presence of AIDS infected students presented a significant health
risk, outweighing the detrimental effects that isolation and exclusion
would inflict on the children.
Based on current medical data which illustrates that AIDS is
not transmitted through casual contact,70 it is very doubtful that any
board wishing to implement a policy excluding all carriers of HTLVIII/LAV could pass the "substantial showing" test. Of great importance, however, is that Carey addressed discrimination in a policy
regarding a non-life threatening disease. It is possible that a boardcreated plan excluding HTLV-III/LAV carriers would be given
greater deference by the courts because of the mortality rate of the
disease. 7' Given the tragic consequences that would result from
AIDS transmission in the classroom, a court may allow greater
weight to the state's interest in protecting the health and welfare of
its youngest citizens, and uphold a policy of exclusion even where the
72
probability of transmission is low.
The recent case of District 27 Community School v. Board of
Education73 represents the first decision in what is sure to be a long
line of court battles over school board policies regarding AIDS. Two
community school boards and the president of one of the boards applied for an order to show cause, a temporary restraining order, and
a permanent injunction prohibiting education officials and the health
70. "None of the identified cases of HTLV-III/LAV infection in the United States are
known to have been transmitted in the school, day-care, or foster-care setting or through other
casual person-to-person contact." Education and Foster Care, supra note 44, at 519.
71. As of January 13, 1986, the total number of CDC reported AIDS cases was 16,458
(16,227 adults and 231 children). Of these cases, fifty-one percent of the adults and fifty-nine
percent of the children have died. Update, supra note 45, at 17.
72. For an interesting study on transmission of the AIDS virus see Kaplan, Evidence
Against Transmission of Human T-Lymphotropic Virus/Lymphadenopathy-Associated Virus
(HTLV-II/LA V) in Families of Children with the Acquired Immunodeficiency Syndrome, 4
PEDIATRIC INFECTIOUS DISEASE 468 (September 1985). See also Ely v. Howard Cty. Board of
Educ., 3 EHLR 553:288 (1982) (U.S. District Court of Maryland upheld exclusion of retarded student with learning disabilities who had been identified as carrier of hepatitis B
virus).
73. District 27 Comm. School Bd. v. Bd. of Educ. of City of New York, 130 Misc.2d
398, 502 N.Y.S.2d 325 (N.Y. Sup. Ct. 1986).
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commissioner from admitting an unidentified child with AIDS to
any public school within the city that is attended by non-infected
students.
Prior to the suit, the city's mayor and other officials announced
a policy under which all children with AIDS would not be excluded
automatically from New York's public schools, but their exclusions
would be reviewed on a case-by-case basis by a four-member panel
established by the Department of Health. Subsequently, the Commissioner of Health recommended, pursuant to the panel's report,
that a seven year old child who was diagnosed several years earlier
as having AIDS could remain in school. Although infected with
AIDS, the child had been well and attended school for three years
before the board was alerted to her condition. The recommendation
was accepted by the school board, and the child was permitted to
attend school while the school board maintained confidentiality. In
response, the plaintiffs filed their action and the case was set for
trial. One of the parties filed an amended petition seeking a judgment pursuant to Article 78 of the Civil Practice Laws and Rules,"'
requiring the expulsion of the child from school, as well as disclosure
of both the child's identity and the school involved. Because the
court recognized that its resolution of the case involved highly emotional and controversial questions of intense public interest, the court
required a trial on the facts rather than deciding the Article 78 proceeding on the papers alone." In holding for the defendants, the
court ruled that automatic exclusion of all children with AIDS
would violate their rights under section 504 and deny them equal
76
protection of the laws.
Probably the most critical aspect of this decision is the court's
declaration that children with AIDS are handicapped within the
meaning of the Rehabilitation Act simply by virtue of their disease.
The court attained its position by first examining the definition of
"handicapped" under the Act which states: "A handicapped individ74.
75.

78 N.Y. Civ. PRAc.

LAW

(McKinney 1981).

[Tlhis singular court proceeding became the immediate focus of intense
public interest and media attention, involving as it did highly emotional and controversial questions of civil rights, confidentiality, government, and school aged
children touched by one of the most publicized lethal infectious killers known to
modern medicine. Such circumstances . . .dictated that this court invoke the
rarely utilized power to require a trial of the facts rather than resolve this Article 78 proceeding on the papers alone.
Dist. 27, 130 Misc. at 402, 403, 502 N.Y.S.2d at 329.
76. The equal protection analysis employed by the court is discussed in detail later in
the Comment.
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.any person who (i) has a physical or mental impairment

which substantially limits one or more of such person's major life
activities, (ii) has a record of such impairment, or (iii) is regarded as
having such impairment." ' 7 The regulations promulgated under the
Act explain "physical or mental impairments" to mean "any physiological disorder or condition,

. . .

affecting one or more of the...

body systems."178 The court concluded that because HTLV-III/LAV
destroys lymphocytes, a child with AIDS clearly has a "physical impairment" or at least is regarded as having such an impairment and
is thus handicapped within the meaning of the Rehabilitation Act.
Having held the AIDS afflicted child is handicapped under Section 504, the court then applied the Carey rationale, finding that
because the petitioners failed to establish that the transmission of
HTLV-III/LAV is anything more than a remote possibility, the policy of non-exclusion was correct. Although the court's broad interpretation of section 504 is persuasive, it is certainly not conclusive.
In fact, the issue of whether an HTLV-III/LAV infection constitutes a handicap is far from decided. The ultimate determination of
this issue will have a profound impact on not only infected children
and their place in the classroom, but also all other individuals with
an infectious disease who are victims of discrimination in a federally
funded activity. Certainly the leading authority on the issue of contagious diseases as a handicap under section 504 is the recent U.S.
Supreme Court decision in School Board of Nassau County v. Arline,7 9 a case concerning a tuberculosis (TB)80 infected school
teacher.
2. School Board of Nassau County v. Arline.-In Arline, an
elementary school teacher who lost her job after suffering relapses of
TB brought an action alleging that her dismissal violated section 504
of the Rehabilitation Act. She claimed that her susceptibility to TB
constituted a handicap under section 504, and therefore the school
board was in violation of the Act when it dismissed her even though
she was otherwise qualified to teach. Arline contended that the
school district's action was discriminatory and unreasonable since
the risk she posed in the classroom was minimal. In the alternative,
77. 29 U.S.C. § 706[7][B] (1982).
78. 34 C.F.R. § 104.3U][2][i][A] (1982).
79. School Bd. of Nassau County v. Arline, 55 U.S.L.W. 4245 (U.S. March 3, 1987).
80. Tuberculosis is defined as any of the infectious diseases of man and animals caused
by species of Mycobacterium and characterized by formation of tubercles (small rounded nodules) and death of tissue. Any organ may be affected, although in man the lung is the primary
focus of infection. DORLAND'S MEDICAL DICTIONARY 1656 (25th ed. 1974).
1070
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she argued that if the court found freedom from TB a necessity for a
teacher of small children, then the school district was obligated to
offer her "reasonable accommodation" in another type of job within
the district.8"
The district court found for the defendant employer. It held that
TB, as a contagious disease, is not a handicap within the protection
of section 504; in addition, the school district has an overriding duty
to protect its students and the public from disease, and therefore, it
was under no obligation to extend alternative employment offers to
the plaintiff. In concluding that TB is not a handicap, the court explained: "[I]t's difficult for this court to conceive that Congress intended contagious diseases to be included within the definition of a
handicapped person ....
On appeal the Eleventh Circuit Court of Appeals analyzed the
issue of TB as a handicap by looking to the language of the Act and

the regulations promulgated by the Department of Health and
Human Services further defining the terms within the statute.8" The
81. Arline v. School Bd. of Nassau County, 772 F.2d 759 (11 Cir. 1985), affd 55
U.S.L.W. 4245 (U.S. March 3, 1987). In addition to the medical evidence introduced by
plaintiff in support of her claim, she also offered proof that the school system received federal
funds, thus suggesting that the board was bound by section 504. The funds offered as proof
were granted pursuant to Title I of the Elementary and Secondary Education Act, 20 U.S.C. §
2701-2854 (1982), which provided funds to schools attended by children from low income
families and "impact aid" which is provided to school systems whose populations have grown
by attendance of federal employees children, but which have reduced tax revenues as a result
of federally owned property in the district. The district court denied that either of these funds
constituted "federal financial assistance" within the meaning of section 504, however, the court
of appeals found the "impact aid" received to be within the section 504 definition.
ITlhe federal government's exemption from local taxes left it with no legal
obligation to give impact aid. Its choice to assist local entities that happen to
bear particularly heavy burdens because of this exemption renders its assistance
no less a subsidy than any other form of aid it dispenses. As such, it is federal
financial assistance within the broad meaning that Congress intentionally gave
the term in section 504.
772 F.2d at 761, 762.
82. Id. at 763.
83. 45 C.F.R. § 84.30)(2) (1982) states that:
(i) "Physical or mental impairment" means (A) any physiological disorder
or condition, cosmetic disfigurement, or anatomical loss affecting one or more of
the following body systems: neurological; musculoskeletal; special sense organs;
respiratory, including speech organs; cardiovascular; reproductive, digestive,
genito-urinary; hemic and lymphatic; skin; and endocrine; or (B) any mental or
psychological disorder, such as mental retardation, organic brain syndrome,
emotional or mental illness, and specific learning disabilities.
(ii) "Major life
activities" means functions such as caring for one's self,
performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.
(iii) "Has a record of such an impairment" means has a history of, or has
been misclassified as having, a mental or physical impairment that substantially
limits one or more major life activities.
(iv) "Is regarded as having an impairment" means (A) has a physical or
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ultimate goal of the court was to determine Congress' intent in enacting the statute and to address the situation involving a contagious
disease in accordance with that intent. They concluded that the language of the provisions in every respect supported a conclusion that

persons with an infectious disease are covered by the protections afforded by section 504.

The court reasoned that because TB can significantly impair respiratory functions and damage other body systems, an individual
afflicted with the disease clearly qualifies as one who "has a physical

or mental impairment which substantially limits major life activities." 8 Even though Arline experienced periods of symptomless remission, she still qualified as handicapped under the Act because she
was regarded by the school district as having the impairment and
had a record of such an impairment.8 5 In addition, the court noted
that although Congress expressly provided certain exclusions under
the Act,86 neither the regulations nor the statutory language gave
any indication of a congressional intent to deny protection to those
with contagious diseases. The court concluded that the discrimination against Arline "falls neatly within the statutory and regulatory

framework"87 of section 504 and in light of Congress' intent to reduce instances of unthinking and unnecessary discrimination, Arline's condition constituted a handicap requiring protection under the
Act. 88
In March of 1987 the United States Supreme Court, in a 7-2

decision, affirmed the Court of Appeals and held that a person suffering from a contagious disease can be handicapped within the
meaning of section 504.89 Writing for the Court, Justice Brennan
applied a rationale similar to that employed by the Eleventh Circuit,
mental impairment that does not substantially limit major life activities but that
is treated by a recipient as constituting such a limitation; (B) has a physical or
mental impairment that substantially limits major life activities only as a result
of the attitudes of others toward such impairment; or (C) has none of the impairments defined in paragraph (j)(2)(i) of this section but is treated by a recipient as having such an impairment.
84. 772 F.2d at 764.
85. Id.
86. Congress expressly excluded alcoholism and drug abuse as handicaps under section
504. Id.
87. "[W]hen coverage would so clearly serve to promote Congress' intent to reduce instances of unthinking and unnecessary discrimination against those who are the focus of the
statute's concern, we would be hard pressed to find an exemption ...
." Id.
88. "Congress' intent [was] to encourage recipients of federal funds to make decisions
about the employability of those with physical or mental impairments only after a careful and
informed weighing of the costs involved in [such an accommodation] . . . . This case . . . is
precisely the kind in which that weighing process should have been made." Id.
89. 55 U.S.L.W. at 4246.
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reasoning that because Arline suffered TB to the extent that her respiratory system was affected so severely as to require hospitalization, she "has a record of impairment . . and is therefore a handicapped individual." 90
Responding to the Board's claim that Arline was dismissed because of the threat of contagion and not due to her physical impairment, the Court explained that for purposes of defining a handicap
under the Act, the physically debilitating effects of a disease can not
be separated from the contagious effects. To permit discrimination
based on the contagiousness of a bodily impairment would be contrary to the policy behind the Act, which is to assure that handicapped persons are not denied employment or benefits because of the
prejudice of others.91 Section 504 is designed to protect handicapped
individuals from the irrational fear and misapprehension of the public, and this reaction is most prevalent against those afflicted with a
contagious disease. Thus contagiousness alone does not preclude one
from being handicapped within the Act.
In order to receive relief under the section 504 umbrella of protection, a person must qualify as "handicapped" and be "otherwise
qualified" for the position denied. Justice Brennan recognized that
although certain individuals with contagious diseases may pose a
danger to others, the universal exclusion of all those with real or
perceived contagious disease is unnecessary.
Such exclusion would mean that those accused of being
contagious would never have the opportunity to have their condition evaluated in light of medical evidence and a determination
made as to whether they were "otherwise qualified" . . the result would be discrimination based solely on fear, .... the type
of [reaction] Congress sought to prevent.9"
The court concluded that the contagious condition should be evaluated by medical experts in light of the most recent medical evidence" to determine whether the dangers of exposure are so sub90.
91.
92.
93.

Id. at 4247.
Id. at 4248.
Id.
Factors to be considered in the evaluation include:
[findings of] facts, based on reasonable medical judgments given the state
of medical knowledge, about (a) the nature of the risk (how the disease is transmitted), (b) the duration of the risk (how long is the carrier infectious), (c) the
severity of the risk (what is the potential harm to third parties) and (d) the
probabilities the disease will be transmitted and will cause varying degrees of
harm.
Id. at 4249.
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stantial as to render the individual not "otherwise qualified."
Under Arline, it is clear that a child with AIDS is handicapped
within the meaning of section 504. Like TB, infection with the AIDS
virus impairs bodily functions, particularly when opportunistic infections set in and destroy a wide variety of body systems. There are,
however, some very distinct differences between TB and AIDS.
First, TB is transmitted when one inhales bacteria in the air released
when an infected person sneezes, coughs or speaks. 9 AIDS on the
other hand requires some type of blood-to-blood or blood-to-body
fluid contact for transmission. Therefore, TB poses a much greater
threat of transmission in the classroom environment. The other more
critical difference between the two diseases is the prognosis of those
who are infected. An individual with TB can be treated and eventually recover, 96 but AIDS is always fatal. Consequently, while medical officials may view a person with TB as "otherwise qualified" to
enter a classroom, it is entirely possible that a young AIDS victim
will be turned away.
Arline's impact on the children most likely to seek protection
from discrimination within the schools, those with ARC and those
who are symptomless carriers, is decidedly less clear. Unfortunately,
the Court expressly refused to consider whether a disease carrier
who is completely asymptomatic and therefore not outwardly, physically impaired, is handicapped under the Act.96
3. Department of Justice Memorandum.-Recently, in response to a request by the Department of Health and Human Services, the United States Department of Justice issued a memorandum on the application of section 504 of the Rehabilitation Act to
persons with AIDS, ARC, or HTLV-III/LAV infection. 97 The Justice Department memorandum is not binding on students in the public schools. It is important, however, as another source of information which courts may review in resolving AIDS related disputes.
94. At trial Dr. Marianne McEuen testified that tuberculosis is capable of being transmitted from one individual to another by means of coughing, sneezing or other respiratory
activity including breathing. She also stated that young children are particularly susceptible to
the disease. Petitioner's Brief at 4, School Bd. of Nassau Cty. v. Arline, 55 U.S.L.W. 4245
(U.S. March 3, 1987).

95. "When properly treated with drugs, people with the disease of tuberculosis become
noninfectious within a period of time of a few days to a few weeks. Those people with the
disease . . . can return to work immediately after an examination if there is no bacteria microscopically detected in the sputum." Respondent's Brief at 12, School Bd. of Nassau Cty. v.
Arline, 55 U.S.L.W. 4245 (U.S. March 3, 1987).
96. 55 U.S.L.W. at 4248, fn. 7.
97. Cooper, supra note 31.
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The memorandum concludes that the disabling consequences of
an AIDS infection qualify as handicaps, but the mere presence of
the HTLV-III/LAV in the body does not." In other words, individuals experiencing the opportunistic infections of full-blown AIDS are
protected as handicapped under the Act, but those who are asymptomatic are not handicapped by virtue of their communicability. The
Department reasoned that the ability to transmit a disease does not
constitute a physical or mental impairment limiting a person's major
life activities because the presence of the active infectious agent
within the body has no adverse physical consequences for the carrier.
The Department acknowledged that a carrier of a contagious disease
may suffer adverse social and professional consequences as a result
of the condition, but it denied that these societal responses render
the individual impaired.9 9 Whether an individual suffering from
ARC is handicapped under section 504 is to be determined on a
case-by-case basis. If the person experiences the disabling effects of
AIDS, he is considered handicapped, but the presence of communicability is insufficient without those outward, disabling manifestations of the disease.
Under the Justice Department's analysis, very few children who
are excluded from school because of AIDS will be protected as
handicapped under section 504. Students who manifest disabling
symptoms of AIDS are the only children protected according to the
memorandum. Ironically, these symptomatic victims are not the students who will most likely seek protection under the Act. As noted
earlier, the largest group of students most likely to be discriminated
against in the classroom are the viral carriers and those with nondebilitating ARC, because the students with full-blown AIDS will
rarely, if ever, be physically able to attend classes.
Children excluded from class are discriminated against because
of their communicability. School officials do not deny them entrance
to the classroom because they are suffering from the disabling effects
98.
[W]e have concluded that § 504 prohibits discrimination based on the disabling effects that AIDS . . .may have on its victims . . . .By contrast we have
concluded that an individual's ability to transmit the disease to others is not a
handicap within the meaning of the statute and, therefore, that discrimination

on this basis does not fall within § 504.
Id. at I. The memorandum's reasoning is discussed infra in the text accompanying notes 99124.

99. "'To be sure, a carrier of a contagious disease may suffer adverse social and professional consequences. Persons susceptible to the disease may be reluctant to associate with him,
but a person cannot be regarded as handicapped simply because others shun his company." Id.

at 25.
1075
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of the disease. Instead, they exclude AIDS infected children because
of the fear that they will transmit the virus to non-infected classmates. Under the Department's analysis, this social reluctance to associate with an AIDS infected student out of the fear of contagion
does not constitute a violation of the Act. Although the Justice Department's opinion may persuade some courts to uphold an exclusionary policy, it is doubtful that it will have much affect on future
litigation as it is obviously contrary to Congress' intent in establishing section 504: "to protect handicapped persons from discrimination
on the basis of unsubstantiated fear and prejudices."10 0
B. Equal Protection
In addition to a claim under section 504, children with AIDS
who are excluded from school may have a cause of action under the
equal protection clause of the fourteenth amendment."' 1 Because
school policies of exclusion would only deny entrance to students who
are known AIDS patients or carriers of the virus, without affecting
the many unknown carriers or ARC patients, the exclusion policy
may be deemed a denial of equal protection under the law.
In Carey,102 the district court examined the exclusionary policy
of the New York City Board of Education and declared that it constituted discrimination in violation of the student's equal protection
rights. The plaintiffs asserted that the Board's plan segregated only
mentally retarded carriers of hepatitis B, and they claimed that the
court was bound to apply a strict scrutiny analysis because the mentally retarded are a suspect class.103
The court first noted the historic inconsistency of the courts in
applying a single equal protection standard to the handicapped.
While certain cases reject the notion that the handicapped are a suspect class, there is case law supporting the contention. " , Ultimately,
the court avoided adopting either view, finding instead that recognition of the handicapped as a suspect class was unnecessary because
the Board's policy failed even under a traditional equal protection
analysis. 0 5 The court concluded that the exclusionary policy affect100. N.S.B.A., supra note 33, at 25.
101. See supra note 16.
102. For a synopsis of the case, see supra text accompanying notes 53-68.
103. 466 F. Supp. at 504.
104. "Retarded children are precluded from the political process and have been neglected by state legislatures. Moreover, the label 'retarded' might bear as great a stigma as
any racial slur." Fialkowski v. Shapp, 405 F. Supp. 946, 959 (E.D.Pa. 1975).
105. 466 F. Supp. at 504.
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ing only those hepatitis B carriers who were mentally retarded was
without rational basis and thus constituted "patent discrimination in
violation of the rights of the 48 carrier children to equal protection
of the laws."' 10 6

This same rational basis test was applied by the court in District 27,107 addressing the issue of "whether the exclusion of known
children with AIDS without imposing a similar policy on children
with undetectable ARC or those who are asymptomatic carriers of
HTLV-III/LAV would constitute a violation of the Equal Protection
Clause." 108 Here, the court acknowledged the presence of many undetected HTLV-III/LAV carriers within the school who would remain unidentified absent a universal antibody screening policy. 09
Because of the social implications of a mandatory blood test and the
errors associated with that test," 0 these carriers would escape segre-

gation while those students known to be infected would face exclusion. In upholding the Board's non-exclusionary policy the court concluded "It is difficult to conceive of a rational justification imposing
a discriminatory burden on known carriers of HTLV-III/LAV while
untested and unidentified carriers still remain in the classroom where
they pose the same theoretical (though undocumented) risks of
106. Id.
107. For a synopsis of the case, see supra text accompanying notes 73-76.
108. 130 Misc.2d at 415, 502 N.Y.S.2d at 337.
109. Research indicates that there are from 200 to 2,000 asymptomatic carriers of the
AIDS virus in New York City schools. These carriers will remain undetected absent a universal blood screening program. 130 Misc.2d at 400, 502 NY.S.2d at 338.
110.
The screening test is designed to determine if a person's body is producing
AIDS antibodies. However, it does not necessarily. mean that that person has the
AIDS virus. In fact, a positive test can mean any of the following:
I) The positive result is a mistake, or a false positive, caused by a
clinical error or because the test reacted to some other substance in the
blood.
2) The person's body has fought-off previous exposure to HTL V-Ill,
but the antibodies still remain.
3) The person has antibodies and the HTLV-111 virus, but does not
have AIDS and may or will never develop the disease.
4) The person is,in fact, infected with HTLV-1Il and will develop
AIDS.
A negative test, on the other hand, can produce three results:
I) The person has neither the antibodies nor the HTLV-1Il virus.
2) The person has HTLV-Ill virus, but is not yet developing antibodies.
3) Because the virus has the effect of shutting down the production of
antibodies from the B-cells, the person may have AIDS but is not producing the antibodies.
Therefore, the fact that someone tests positive or negative for AIDS may
have very little meaning from a rational perspective.
Heydt, Medical and Legal Aspects of AIDS, IS COLO. LAw. 812, 816 (May 1986).
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transmitting the virus to normal children." ''
In light of Carey and District 27, it is clear that any board policy calling for the expulsion of all identified HTLV-III/LAV infected students must be rationally related to a legitimate governmental purpose to withstand constitutional attack. With scientific data
indicating that AIDS is not transmitted through casual contact, it is
unlikely that such a policy could pass the test. Admittedly, under the
rational basis test, the state's burden of showing a relationship between legitimate objectives and the means chosen to address the
objectives is minimal. Without the threat of contagion within the
classroom, however, a school board will fail in its attempt to establish a legitimate purpose for the discriminatory policy. If in the future, research uncovers new possible modes of transmission, thus increasing the threat of infection through casual contact, an
exclusionary plan may then be upheld under a rational basis
analysis.
An AIDS victim asserting a claim under the equal protection
clause can argue for a stricter level of scrutiny by claiming that he
or she is a member of a suspect class. The definition of a suspect
class for purposes of equal protection analysis was enunciated in San
Antonio Independent School District v. Rodriguez1 2 as "[a] class

saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political

powerlessness as to command extraordinary protection from the
majoritarian political process." ' 3 It is conceivable that with the intense fear and public paranoia of AIDS evident in the nation today," and the discriminatory practices occurring with greater frequency all the time, a court may consider an individual afflicted with
AIDS as relegated to a position of political powerlessness commanding extraordinary protection from the majoritarian political process.
Once AIDS victims are categorized by the courts as a suspect class,
111.

130 Misc.2d at 417, 502 N.Y.S.2d at 338.
112. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. I (1973).
113. Id. at 28.
114. A recent incident in Monterey, Virginia, poignantly illustrates the public's intense
fear of AIDS. Dr. Elizabeth Kiibler-Ross called a town meeting to discuss her desire to set up
a foster home for six month to two year old pediatric AIDS patients. She planned to set up the
home on a farm sixteen miles outside of town where she already had a hospice for adults.
Some of the comments expressed at the meeting in response to her proposal included: "Why
should we be guinea pigs?," "You're going to wreck our county. Aren't you the least bit
ashamed?," and "Can you promise that our whole world won't be destroyed by your facility?"
Since the meeting, Dr. Kiibler-Ross has postponed her plan. Dobbin, The Youngest Victims of
AIDS, U.S. NEWS & WORLD REP. 71, 72 (July 7, 1986).
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any discriminatory policy will be subject to stricter scrutiny 1 5 than
the traditional rational basis test. Considering the low risk of transmission, a policy prohibiting identifiably infected children from the
public schools would fail this heightened scrutiny. If a school board
could not pass the rational basis test, the strict scrutiny analysis
would definitely defeat an exclusionary policy.
C. The Educationfor All Handicapped Children Act
An HTLV-III/LAV infected child who has been denied entrance to the classroom may be able to challenge the school district's
policy as a violation of the Education for All Handicapped Children
Act (EAHCA). " 6 Under the Act, all states desiring federal aid are
required to establish procedures to assure that handicapped children
are educated with non-handicapped children and integrated to the
maximum extent appropriate. 11 7 The statute provides in pertinent
part:
In order to qualify for assistance. . . a State shall demonstrate . . that it has established . . procedures to assure that,
to the maximum extent appropriate handicapped children .. .
are educated with children who are not handicapped and that
special classes, seperate schooling, or other removal of handicapped children from the regular educational environment occurs only when the nature or severity of the handicap is such
that education in regular classes . . . can not be achieved satisfactorily . . ..

While mainstreaming"

9

the handicapped child is not appropriate in

every situation, Congress appears to prefer it whenever possible."'

Like the protection afforded by section 504 of the Rehabilita115.
[Sltrict scrutiny means that the State's system is not entitled to the usual
presumption of validity, that the State rather than the complainants must carry
a heavy burden of justification, that the State must demonstrate that its educational system has been structured with precision and is tailored narrowly to serve
legitimate objectives and that it has selected the less drastic means foreffectuating its objectives ....
411 U.S. at 16, 17.
116. See supra note 16. For a general discussion of the purpose and history of the Act,
see Stemple v. Bd. of Education of Prince George's County, 623 F.2d 893, 896-97 (4th Cir.
1980).
117. Community High School Dist. 155 v. Denz, 124 III. App.3d 129, 135, 463 N.E.2d
998, 1003 (1984).
118. 20 U.S.C. § 1412(3)[5] (1982).
119. "Mainstreaming" is a term used by the author to describe the placement of mentally or physically handicapped children within the standard public school classroom.
120. Roncker v. Walter, 700 F.2d 1058, 1063 (6th Cir. 1983).

1079

91

DICKINSON LAW REVIEW

SUMMER

1987

tion Act, the provisions in the EAHCA only safeguard an individual
who is handicapped within the meaning of the Act. Consequently, in
order for a young AIDS victim to bring an action under the Act, he
or she must be viewed as "handicapped" by virtue of the viral
infection.
The court addressed the issue of AIDS as a handicap under the
EAHCA in District 27.121 In resolving the question, the court first

noted that the term "handicapped" is more restrictive in the
EAHCA than in section 504. Under the EAHCA, handicapped children are defined as "those children evaluated as being health impaired who, because of those impairments, need special education
and related services." 1 22 Health impaired is defined as "having limited strength, vitality or alertness due to chronic or acute health
problems . . . which adversely affect a child's educational perform-

ance."1 2s Thus the court concluded that although a child suffering
from the disabling effects of AIDS may qualify as handicapped by
virtue of deteriorating health, a student who is asymptomatic or a
HTLV-III/LAV carrier is unprotected by the statute. This finding is
similar to the Justice Department's position on AIDS as a handicap
under section 504.124
Because the holding in District 27 is not dispositive of the issue,
it is possible that a court in the future may view the presence of
HTLV-III/LAV in the blood as a handicap within the EAHCA. If
the AIDS infected child is declared handicapped, the court must
then determine whether the threat of infectiousness, either real or
for
preference
the
congressional
precludes
theoretical,
"mainstreaming."
The hepatitis B case involved in Community High School District 155 v. Denz'2 5 confronted the problem of whether a school
board is relieved of the duty to mainstream when the handicapped
child in question is the carrier of an infectious disease. In this case,
the school district appealed a decision of the State Superintendent of
Education to mainstream a mentally handicapped child with Down's
Syndrome 26 who was also a carrier of infectious hepatitis. 27
121.

130 Misc.2d at 418, 502 N.Y.S.2d at 338.

122. 20 U.S.C. § 1401[a][ll (1982).
123. 34 C.F.R. § 300.5[b][71 (1982).
124. See supra note 31.
125. 124 III. App.3d 129, 463 N.E.2d 998.
126. Down's Syndrome is a condition associated with a chromosomal abnormality, usually a trisomy of chromosome 21. The condition is characterized by moderate to severe mental
retardation, a small flattened skull, and a short flattened nose. The condition is sometimes
referred to as mongolism. See supra note 46, at 1519.
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The plaintiffs claimed that the appropriate placement of the infected girl was at home with one-to-one tutor instruction because of
the threat of contagion to other students if she were placed in the
classroom. Conversely, the defendant argued that the risk of transmission of hepatitis B in school was very remote and thus not a sufficient reason to deny the child her right to be educated in the least
restrictive environment.
In resolving the dispute, the court outlined the risks of transmission in the classroom' 18 and recognized that the level of contagion
could be minimized through the school's implementation of an individualized program for the infected student with emphasis on proper
hygiene and separation of personal items. Additionally, the child's
behavioral characteristics reduced the risk further as she was very
aware of her condition and worked diligently to protect others from
infection." 9 Finally the court emphasized the substantial benefit a
child receives through the social interaction of a classroom and held:
The Superintendent of Education here recognized this most
significant aspect of a child's education and determined that
under the particular circumstances of this case, the risk of transmission of the disease does not outweigh the injury to [the child]

if she remains isolated from her peers. In light of her personal
characteristics, and the relatively low risk of transmission of the
disease . . . we believe . . . that [the] decision [to mainstream]
is supported by a preponderance of the evidence. " '

The decision in Denz reflects a balancing approach in resolving
the question of whether to mainstream an infectious child. The court
seems to suggest that each case requires individual evaluation of
such factors as the characteristics of the disease, the behavior of the
child, and the particular options available to the school in reducing
the likelihood of transmission. Once these factors are considered, the
state's interest in protecting the health and welfare of non-infected
students is weighed against the interest of the infected student in
127. Although due weight should be given to the state administrative proceedings regarding the placement of a handicapped child, the court has de novo review of the "mainstreaming" requirement since it is a question of compliance with the EAHCA, rather than an
issue of methodology in education. 700 F.2d at 1062.
128. Evidence at the hearing established that blood is the primary source of the virus
with other secretions such as saliva, mucus, or semen being an extremely inefficient route of
transmission. 124 Ill. App.3d at 136, 463 N.E.2d at 1003.
129. The child's foster mother testified that the girl was very meticulous about her personal hygiene, was cooperative in keeping her eating utensils away from others, did not kiss or
bite and was not prone to excessive drooling. 124 III. App.3d at 137, 463 N.E.2d at 1004.
130. 124 Ill. App.3d at 137, 463 N.E.2d at 1004.
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receiving an education in a classroom with his or her peers. If the
risk of transmission is low, the school is compelled to provide classroom instruction, or "mainstream," as the least restrictive environment under the EAHCA. This balancing test employed by the court
in Denz is startlingly similar to the guidelines published by the
Center for Disease Control concerning the presence of students with
the AIDS virus in public schools.'
IV. Guidelines Issued by the Center for Disease Control
The CDC published its recommendations for the education and
foster care of HTLV-III/LAV infected children on August 30, 1985,
"to assist state and local health and education departments in developing guidelines for their particular situations and locations."' 32 The
guidelines apply to all children infected with the virus, whether they
meet the surveillance definition of the disease, qualify as having
ARC or are simply asymptomatic carriers.
Like the analysis employed in Denz, the CDC suggests that decisions regarding the educational placement of AIDS infected students should be made on a case-by-case approach, weighing the risks
and benefits to both an infected child and his or her classmates.
These decisions should be based on the behavior, neurologic development and physical condition of the child, and on the type of interaction that will take place in the classroom environment. 33
The guidelines state that for most AIDS infected children, the
risk that they may acquire various debilitating infections while in
school with other students, is outweighed by the benefits of an unrestricted setting. Certain children who experience difficulty in controlling body fluids such as drooling, incontinence, or those who are
prone to aggressive behavior such as biting, however, may require a
more restrictive environment in the interest of controlling transmission of AIDS to non-infected classmates. 3
The CDC claims that the best approach to making these decisions is to form a panel of individuals to review each case. This panel
should be composed of the child's parent or guardian, public health
personnel, school officials and the child's physician.13 5 By allowing
all of these individuals an opportunity to contribute to the decision
131. Education and Foster Care, supra note 44. See also supra and infra text accompanying notes 130-33.
132. Education and Foster Care, supra note 44, at 517.
133. Id. at 519.
134. Id.
135. Id.
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making effort, a wide variety of interests are represented: the state's,
the school's, the medical community's, and above all, the child's.
While these guidelines are useful and appear to account for the
interests of all of the parties at issue, they are impractical and shortsighted. If AIDS infection reaches the staggering proportions predicted by the Public Health Service,' 36 schools may be faced with
great numbers of infected students which they must place in an appropriate educational setting. The time and expense involved in a
panel evaluation of each student may become extremely burdensome, if not impossible; consistency in the decision-making will become nonexistent. As a result, the case-by-case approach, as a realistic tool for the public schools in resolving the question of how and
where to educate AIDS infected children, will most likely be shortlived.
V. Conclusion
The foundation of every legal evaluation of the issue of appropriate educational placement of the AIDS infected child lies in the
medical community's declaration that the disease is not transmitted
through casual contact. Because the courts recognize a child's interest in receiving the benefits of education in the regular classroom,
absent proof that an AIDS infected student poses a real risk to his
classmates, a policy of segregation will not stand. It is clear that
regardless of whether the court applies a substantial showing analysis under section 504 of the Rehabilitation Act, a rational basis analysis under the equal protection clause, or a balancing approach
under the Education For All Handicapped Children Act, a school
board policy of exclusion will fail as long as science tells us that the
AIDS infected child is not a threat to his or her classmates.
The most important issue, which has yet to be addressed and is
beyond the scope of this Comment, is whether current scientific data
is worthy of such high esteem. When making a choice that could
unleash a killer among our nation's youngest citizens if the decision
is incorrect, does society want to rely on the scientific knowledge of a
disease that appeared only six years ago, and whose causative agent
has been the subject of research for a mere three years? Unfortunately, a better alternative is not available at this time.
Beth Ann Krusen

136.

See supra note 34.

